
MEMORANDUM 
 
 

TO:  John A. Hughes, Secretary 

 
FROM: Lisa A. Vest, Hearing Officer 
 
RE: Proposed Amendments to Delaware Tidal Finfish 
 Regulations for Summer Flounder for 2007 
  
DATE: April 13, 2007 
 
 
I. Background: 

 
A public hearing was held on Thursday, March 29, 2007, at 6:30 

p.m. at the DNREC Richardson & Robbins Building Auditorium to 

receive comment on proposed amendments to the existing Delaware Tidal 

Finfish Regulations for Summer Flounder for 2007.  The Summer 

Flounder Fishery Management Plan details the annual process that the 

Summer Flounder Fishery Management Board, the Mid-Atlantic Fishery 

Management Council and the National Marine Fisheries Service are to 

use for conservation equivalency in the recreational summer flounder 

fishery.  These agencies agreed at their joint meeting on December 12, 

2006 that the states would implement conservation equivalent measures 

rather than a coastwide management program for summer flounder in 

2007.  The total allowable harvest quota has been reduced for 2007 in 

order to comply with the rebuilding schedule as mandated in the 

Magnuson-Stevens Fishery Conservation and Management 

Reauthorization Act of 2006. As such, all coastal states will be required 
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to reduce the number of summer flounder harvested by recreational 

anglers in 2007. 

Delaware’s harvest cap will be 76,608 fish in 2007, which 

represents a thirty-four percent reduction from the 116,000 fish target in 

2006 (due to a slower than projected rebuilding in the stock).  As such, a 

number of management options were considered by the Department, 

designed to achieve this reduction of Delaware’s recreational harvest of 

summer flounder for 2007.  These options included, but were not limited 

to, a minimum size limit that ranged from 18 to 17.5 inches in 

conjunction with creel limits that ranged from 1 to 4 fish per angle.  

Additional options included a partial harvest season closure, designed to 

restrain the harvest in 2007 at or below the state’s harvest limit.   

 Numerous members of the public attended this hearing on March 

29, 2007, voicing their concerns with regard to the Department’s 

proposed changes to these regulations.   Comments were received from 

the public, both at the actual hearing and during the post-hearing phase 

as well, and the same will be discussed in further detail herein below.  

Proper notice of the hearing was provided as required by law. 

II. Summary of Hearing Record: 

At the time of the hearing on March 29, 2007, Richard Cole, 

Program Manager with the Department’s Division of Fish and Wildlife, 

offered the Department’s exhibits pertaining to these proposed 

amendments.  Immediately thereafter, Rich Wong, Biometrician with 
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DNREC’s Fish and Wildlife Division, offered a brief explanation to the 

public with regard to the salient points of the proposed amendments to 

these regulations. 

Delaware Code requires DNREC to manage summer flounder 

consistent with the Federal Fisheries Management Plan.  Ultimately, 

however, each year the coastwide summer flounder harvest is determined 

by a federal quota, 40% of which is devoted to the recreational sector.  

This quota changes every year, dependant upon the status and/or the 

health of the entire coastwide stock.  For 2007, the quota for every state 

from Massachusetts to North Carolina has been reduced by 40% from 

2006.  Each year Delaware receives 3% of that coastwide quota, based on 

the state-by-state harvest that occurred in 19981.  Thus, each year, 

DNREC strives to tailor its management options in order to achieve the 

quota that Delaware is given.   

Although every state is facing a 40% quota reduction as noted 

above, DNREC is only calculating a harvest reduction of approximately 

29% for 2007, due to the fact that Delaware harvested below its quota 

last year.   To achieve this reduction, Mr. Wong then explained the ten 

potential management options developed by the Department to offer the 

public for their consideration.   

 

                                       
1 These calculations are based on the 1998 year, due to the fact that this was the last 
year in which there were uniform regulations across all states along the coast. 
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For brevity’s same, and for the Secretary’s review, the management 

options for summer flounder harvesting for the 2007 season are attached 

hereto as Attachment “A”, and are hereby incorporated into this Hearing 

Officer’s Report at this time.  A copy of the proposed amendments to 

these regulations are also attached hereto as Attachment “B” and hereby 

incorporated into this report as well. 

As the hearing turned toward the phase of public comments and 

questions, numerous members of the public offered their comments and 

asked clarification of some of the proposed options for reducing the 2007 

summer flounder harvest.  Some of the comments came from 

recreational anglers, and others were at the hearing representing their 

interests as business owners as well.  All questions and comments were 

taken by the Department and responded to adequately, to the 

satisfaction of all in attendance.  It should be noted that, of the persons 

offering their comments at the hearing, Option #10 (which was a limit of 

4 flounder at 18 inches, with no closure for the 2007 season) was the 

preferred management option.  Also noteworthy was the fact that, of all 

the numerous comments received by the Department as of the date of 

the hearing, over 80% of the public (i.e., 20 out of 24 comments) wished 

to see Option #10 adopted as the DNREC management plan for the 2007 

summer flounder season.  
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In concluding the hearing, the Hearing Officer advised that the 

record with regard to public comment would remain open subsequent to 

the night of the hearing, and so if anyone wished to offer further 

comment to the Department regarding the proposed changes to these 

regulations, they should feel free to do so.  During that time period, 

numerous additional submissions were received from the public 

concerning the proposed management options, and by an overwhelming 

margin the public wished to see Option #10 adopted by the Department 

with regard to this matter.  

It should also be noted that the Department has reviewed this 

proposed amendment in the light of the Regulatory Flexibility Act, and 

believes the same to be lawful, feasible and desirable, and that the 

recommendations as proposed should be applicable to all Delaware 

citizens equally. 

III. Conclusions and Recommendations: 

 Based on the above discussion, I conclude that the Department 

has provided appropriate reasoning regarding the need for these 

proposed changes to Delaware’s Tidal Finfish Regulations for Summer 

Flounder, and has thoroughly addressed all public questions and/or 

comments provided during the various phases of the record developed in 

this matter.  Accordingly, I recommend promulgation of these proposed 

amendments in the customary manner provided by law. 

Further, I recommend the following findings: 
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1. The Department has jurisdiction under its statutory authority 

to make a determination in this proceeding; 

2. The Department provided adequate public notice of the 

proceeding and the public hearing in a manner required by the 

law and regulations; 

3. The Department held a public hearing in a manner required by 

the law and regulations; 

4. The Department considered all timely and relevant public 

comments in making its determination; 

5. Promulgation of these proposed amendments would allow 

Delaware to fulfill its requirement to cap the summer flounder 

recreational harvest at 76,608 fish for 2007, amounting to an 

approximate reduction of 29% from last year; 

6. Based upon overwhelming public opinion concerning the same, 

Delaware will implement proposed Option #10 for the 

management of the summer flounder harvest, to wit: a limit of 4 

flounder at 18 inches, with no closure for the 2007 season; 

7. The Department has reviewed this proposed amendment in the 

light of the Regulatory Flexibility Act, and believes the same to 

be lawful, feasible and desirable, and that the recommendations 

as proposed should be applicable to all Delaware citizens 

equally; 
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8. The Department’s proposed regulation for the management of 

Summer Flounder for the 2007 season is adequately supported, 

not arbitrary or capricious, and is consistent with the applicable 

laws and regulations.  Consequently, it should be approved as a 

final regulation, which shall go into effect ten days after its 

publication in the next available issue of the Delaware Register 

of Regulations; and that  

9. The Department shall submit the proposed regulation as a final 

regulation to the Delaware Register of Regulation for publication 

in its next available issue, and shall provide written notice to 

the persons affected by the Order. 

                      

 
 
 
 
        /s/ Lisa A. Vest        .   

                 LISA A. VEST 
       Hearing Officer  
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